This paper titled "Banking Law and Economic Development in Nigeria: Contributions and Constraints of the Banks and Other Financial Institutions Act" came against the background of the current instability and uncertainty in the Nigerian banking sector and the need to strengthen the regulatory regime for optimal performance of the sector. The Banks and Other Financial Institutions Act is the principal legislation regulating banking in Nigeria and has a general application to all banks. This paper has therefore examined the strengths and weaknesses of this Act and measured its contributions to economic development in the country as well as its inherent constraints. The paper has found, among other things that the Act has contributed immensely to economic growth in the country through a multi-dimensional sectoral approach. However, a number of defects in the Act still need to be rectified. The paper has recommended the easing of over-regulation by striking out certain self-contradictory and ambiguous provisions that are open to abuse as well as placement of much more reliance on the courts for enforcement rather than the unguarded discretion allowed the Central Bank of Nigeria, among other things.
Introduction
There exist in Nigeria well above two dozen legislations regulating the operation of banks and other financial institutions and organizations, including issues 1 There are often clear significations of over-regulation in the banking sector which might be a product of the anxiety of managers of the economy to apply all possible and necessary legislative and executive measures to stake up and sustain a buoyant economy by plugging all perceived loopholes and weaknesses. This, again, is a recognition of the central and fundamental role that banks play in economic development. As experience has shown worldwide, the failure of the banking sector always invariably leads to the collapse of the economy. There is illustration of this in USA, Nigeria and Greece where recession in those countries in the past decade emanated from bank failures. By the Constitution of the Federal Republic of Nigeria, 1999, banking and banking related matters are under the exclusive authority of the federal government. In fact, Part 1 of the Second Schedule to the constitution gives the federal government the exclusive authority to make laws and implement the laws it has made with regard to matters connected with bankruptcy and insolvency; banks, banking, bills of exchange and promissory notes; borrowing of monies within or outside Nigeria for the purposes of the Federation or of any State; control of capital issues, currency, coinage and legal tender; and exchange control 2 . Accordingly, the States and local governments only have to comply with the laws made by the National Assembly on behalf of the federal government in this regard, including the polices and subsidiary regulations made by the institutions and agencies of the federal government on the above subject-matters. More than this, only federal courts, to a substantial degree, have the jurisdiction to entertain matters connected with banking and currency issues. This paper is not intended to study all of the laws connected with banking, currency and development financing in Nigeria, for such an exercise would be too unwieldy for a single paper. On the other hand, the paper aims at appraising the principal banking legislation in the country, namely, the Banks and Other Financial Institutions Act to determine its relevance and contributions to the development of the Nigerian economy. The paper is also intended to ascertain the constraints confronting the Act and finding solutions to those constraints to enable the Act contribute optimally to the development of the banking sector in the country, in particular, and the growth of the economy in general.
Conceptual Framework
The Black's Law Dictionary defines bank as a financial establishment for the deposit, loan, exchange, or issue of money and for the transmission of funds (Garner, 2009 (Adebayo, 1999) . Our working definition, therefore, is that a bank is an institution, whether public or private, that provides financial services and engages in other activities in compliance with section 61 of the Banks and Other Financial Institutions Act.
Rationale for Banking Regulation
Banking law is the law that regulates the banking sector of the economy, and occupies a strategic position in the economic system of any nation. It is the purveyor and enforcer of government's fiscal and monetary policies (Afolabi, 1999) . 4 It is a firm and reliable weapon in the hands of government for the control and regulation of economic activities in the country. Governments worldwide have good reasons for regulating the banking sector. First, there is the need to secure the safety of depositor's funds. Some of the funds deposited in the banks are the life savings of people. In the era of rampant bank failures in the country, people lost their life and other savings without a remedy. This shattered the confidence that people had in banking thereby ushering in a general reluctance to deposit money in the banks leading to palpable decline in national savings and capital formation. The alternative to this was that people tended to retain their funds and such substantial capital formation outside the banking system could not be effectively mobilized for economic growth. As such, it became imperative to introduce measures to safeguard such savings. This explains the introduction by the Nigerian government of the Nigerian Deposit Insurance Corporation Act, the Failed Banks Act, and other related regulations. Second, there is the need to control bank charges and interest rates. If banks are not reigned in with regard to interest rates and other charges, they would only resort to profit maximization which would in turn affect businesses and other essential capital projects negatively. To avert this dire consequence, the Nigerian National Assembly has enacted the Finance (Control and Management) Act, General Loan and Stock Act, Internal Loans Act, and other related legislations. Third, there is also the need to prevent under-capitalized institutions from operating in the financial sector to avoid speculative financial bubbles and also curb excessive money supply in the economy that can lead to inflation. Four, without regulation most banks would probably concentrate their branches in urban cities where wealthier and higher number of customers would invariably occasion higher profit margins. This may be good for the banks but not for the economy as even distribution of bank branches across the country, including urban and rural areas, would be. Five, because banks deal with public money there is need for government to introduce measures to avoid abuse and diversion of the funds generated from the public. Accordingly, banking legislations prevent unsecured loans and unethical grants, loans and allowances to bank employees and directors. This helps to limit the financial risks of the banks. Six, regulating the banking system in a developing economy enables funds to be chanelled evenly to critical sectors of the economy, such as agriculture, education, energy and power, as well as manufacturing, industry and infrastructure projects, without which banks would have been inclined to concentrate their resources on high profit sectors such as trade, commence and import financing to the detriment of the even development of the economy. Seven, through the instrumentality of law, government is able to enforce a healthy competition among banks and neutralize any form of monopoly by, for instance, stipulating guidelines for activities such as mergers and take-overs. Eight, again banking laws are designed to compel banks to retain a certain percentage of their paid up capital and profits as statutory reserves which would come in aid during periods of under-capitalization, less liquidity, or expansion (Okaro, 2013; Afifia-Oru, 2009; Onuoha, 2013 to insolvency and eventual liquidation, lack of adequate consultation with banks on policy matters and thwarting of their preferred choices of operation, aside of a myriad number of other constraints (Afolabi, 1998; Okaro, 2013) . Any banking law therefore needs to be wary of these dangers if it must accomplish its objectives.
The Banks and Other Financial Institutions (BOFI) Act and Economic Development in Nigeria
The intention to the bank concerned and allow the bank to make representations to him in that behalf. However, the BOFI Act does not say what happens to the representations that the bank may make. Indeed whether the Central Bank shall accept and be guided by the representations or jettison it at will. This is striking especially against the background that the bank in question has exerted itself to obtain the licence only for the Central Bank to revoke or vary the conditions and proceed to impose penal sanctions on the bank for failure to comply with such additional and usually unexpected conditions. This is an illustration of over-regulation which can result in uncertainty in banking business. This is supported by section 15(4) empowering the Central Bank to withdraw any privileges or facilities normally accorded to banks from any bank that violates the requirements of minimum holding cash reserves, specified liquid assets, special deposits and stabilization securities. Note again that banks under section 16(3) of the BOFI Act are permitted to create additional reserve funds in excess of the statutory requirements. period. This would definitely make bank operators alive to their duties and obligations under the Act as well as the code of conduct which they are subject to.
These provisions of the Act when complied with would create trust and confidence in the banking system and invariably impact positively on the economy.
More so, Sections 27(5) and 28(3) impose various penalties for non-compliance and thus makes it unattractive for a bank to risk. Beijing Law Review
There is also Section 32(1) where the governor of the Central Bank is given the power to order a special examination or investigation of a bank and its affairs if he is satisfied that it is in the public interest to do so; or the bank has been carrying on its business in a manner detrimental to the interest of its depositors and creditors; or the bank has insufficient assets to cover its liabilities to the public; or the bank has been contravening the provisions of the BOFI Act; or a director, shareholder, depositor or creditor makes an application for such examination. Where the outcome of the examination confirms the situation under Section 32(1), the governor of the Central Bank may take remedial steps under Section 33(2) including prohibiting the bank from extending any further credit facility; requiring the bank to take specific actions or refrain from any acts in relation to the bank or its business; removing any director, manager or officer of the bank from office and appoint any other director or directors; or appoint any person to advise the bank in relation to its business.
Where the health of the bank does not improve in spite of the foregoing, Sec- 
Conclusion
The banking sector plays a critical role in the economic development of any nation and is the catalyst for economic growth worldwide. Finance is the life-wire on which resources and its mobilization for economic development revolve (Okpara, 2016) . The banking sector is the principal custodian of both public and private finance and also the chief agency through which the government designs contribution to economic growth. Notwithstanding these amendments, the Act is still encumbered by a number of defects and so requires yet another overhaul so as to accomplish its objectives. The paper has examined these defects, particularly as it relates to post-licence additional conditions imposed on banks, too much discretion conferred on the governor of the Central Bank to revoke bank licence, and the unjustifiable exception granted to community banks from the application of the Act, and made recommendations in this regard. Finally, this research provides a working guide for policy makers, bank assessors and examiners, and most importantly to legislators who seek to cure the defects of the BOFI Act and strengthen the Nigerian banking sector for optimal performance.
Recommendations
It is imperative that certain amendments be effected on the BOFI Act if it must attain its set objectives and make an impactful contribution to economic development in the country. Among them, Section 5(1) of the Act should be amended to remove the uncertainty relating to post-licence additional conditions which the Act gives the Central Bank power to impose on banks on the pain of revocation of their operating licence. Aside of the uncertainty introduced by this requirement on the operation of banks and the sustenance of their licence to operate, there is too much discretionary power generated by this in favour of the governor of the Central Bank. To revoke the licence of any bank even after it has laboured to fulfill the requisite conditions and obtained one is unfair and unjust. Accordingly, banks should not be taken by surprise and impossible conditions imposed on them post-licence. Therefore, once a bank has obtained a licence, it should be allowed to operate subject to the general and uniform rules which the Central Bank can make for smooth banking business and, in particular, to give full effect under Section 55(1) to the objects and objectives of the Act.
Furthermore, Section 12(1) of the BOFI Act should be amended to make it obligatory rather them discretional for the governor of the Central Bank, upon approval of the Board of Directors, to revoke the operating licence of any bank that commits any of the infractions under Section 12. The governor must also be placed under obligation to bring such infraction promptly to the attention of the Board for consideration. This way, excessive discretion on the part of the governor and discriminatory treatment of banks would be avoided. Again, the power conferred by the BOFI Act on the president of Nigeria to proscribe any trade union if he thinks that their activities are disruptive of the economy should be reversed and such powers transferred to the regular courts. This provision, if allowed to continue, may be subject to grave abuses. A president may view workers' agitation for better welfare or their embarkation on strikes as disruptive of the economy and without attending to such legitimate demands unilaterally proscribe their union. This, in the final analysis, would not be in the interest of economic progress. Accordingly, such proscription should only be an outcome of court proceedings. This is more so as Section 41 (3) and 54 of the BOFI Act may be accomplished without leaving the current ambiguity and, for that matter, uncertainty to linger.
